THE ACCUSED'S RIGHT TO A PUBLIC TRiAL

I. Introduction
A young man stands in the courtroom facing life imprisonment or perhaps death. He is accused of the brutal rape of a twenty-one-year-old girl. Prior to the complainant's testimony the state moves to exclude all spectators from the courtroom. The prosecutor argues that to force this innocent victim to testify to the lurid details of this outrageous crime in an open court would cause her needless shame and embarrassment. The defendant, noting his presumption of innocence and his constitutional right to a public trial, immediately objects. A discretionary ruling by the trial judge is called for. Should he exclude the public from the courtroom? He has ample authority available for either position. ' It is the purpose of this article, through the study of the past, present, and future of the constitutional right to a public trial, to analyze this problem and to survey the reasons why this right was written into our Constitution. While many of us may express disgust and anger towards this defendant, we must not lose sight of the fact that our legal order was born on fundamental principles that still thrive today. No matter how vicious or cruel we think he is, this defendant, like any other, should have the benefit of the procedural safeguards established by our law. He should not be prejudiced 2 by the exclusion of those whose opinion may act as a restraint on judicial shortcuts.' This is the system we have accepted, and we must not erode these rights established for our own protection by denying them indiscriminately.
II. Background and Meaning of a Public Trial
The origin of the accused's right to a public trial is rooted in our English common law heritage. 4 While the exact date of its recognition is a mystery, early commentators acknowledged its existence as a counterpart of the ancient 58 (9th Cir. 1944 ). In Harris the complainant was twenty-three years old. The defendants were found guilty and sentenced to death. On appeal from a denial of a writ of habeas corpus the defendants argued error in the exclusion of the public during the complainant's testimony. The court rejected this plea stating, "This is a frequent and accepted practice when the lurid details of such a crime must be related by a young lady." Harris v. Stephens, supra at 891.
Tanksley involved the prosecution for the rape of a nineteen-year-old married woman. The trial judge ordered the general public excluded during her testimony. The Ninth Circuit reversed:
It would be denying the defendant his presumption of innocence and a predecision by the court of his guilt to hold that such a married woman must be relieved of that embarrassment because she is "called upon to testify to the story of the defendant's crime and her shame." Tanksley institution of jury trial.' The acceptance of this right was based on the public's distrust of secret inquisitions and trials, which had become instruments of suppression that completely disregarded an accused's right to a fair trial.' Thus, this guarantee to a public trial has always been recognized as a protection against the use of our courts as an outlet for despotic government.
7
This right was recognized in the United States as part of the adopted common law. As early as 1682 it was formally recognized in William Penn's Code of Laws. 8 It first appeared in a state constitution in 1776' and was included and ratified in the federal constitution in 1791.1" Subsequently, the right to a public trial was recognized in nearly every state constitution." A primary function of a public trial is to assure the accused a fair trial, "that the public may see he is fairly dealt with and not unjustly condemned. Our legal order has always looked suspiciously on secret proceedings." The presence of spectators serves to keep the accused's triers aware of the important responsibilities they must discharge.' 4 The Supreme Court has noted that public opinion "is an effective restraint on possible abuse of judicial power."' Shortcuts in procedure do not preserve the rights of those entitled to them. We should not conclude too quickly that all courts are impartial. It must be remem- [Vol. 42:499] bered that our courts are human institutions, and men, though trained in the profession, commit errors. Therefore, a public trial by an impartial jury is a safeguard against error in criminal cases and must be defended against unwarranted inroads. It is more important to enforce such a right erected by law for the protection of the innocent than to twist and distort it in order to prevent the escape of an apparently guilty person from punishment." A second function served by the right to a public trial is its aid in assuring trustworthy testimony. An audience always stands ready to hold in contempt a demonstrated liar. The fear of exposure as such, through the testimony of informed witnesses who may hear the erring testimony or learn of it through others who have heard it, fosters trustworthiness."
Another important purpose furthered by this right may be labeled the unknown witness rationale. A witness holding valuable information with respect to the issue at hand, but unknown to either party, may be drawn to a public trial.' 8 A good example is given in Tanksley v. United States." 9 The defendant was accused of rape. His defense was that the prosecutrix willingly joined in the admitted sexual intercourse but afterwards sought one-hundred dollars compensation. He refused to pay, and she in anger brought suit.
If [she is] such a woman [one who desires to be paid for her sexual intercourse], another man who had had such paid intercourse might be in attendance. Realizing the danger to the defendant of the heavy penalty for the serious crime charged, he well might advise defendant's counsel of his experience with the accusing witness. Even without this his very presence in the courtroom might arouse in her a fear or sense of shame that would alter-or weaken her testimony against the accused. Defining the term "public trial" positively is a difficult task. It is often easier for the court to explain its meaning in a negative way. Nevertheless, opposing positions exist as to its proper definition. The minority defines a public trial less rigorously as one that is not secret.
2
Other courts construe "public trial" broadly as "a trial at which the public is free to attend. ' 22 It is not restricted to any particular class of the community but is freely open to all. 23 However, the term "public" is a relative one and various circumstances control its construction.
2 4 Under either view the right is not absolute but is subject to the inherent power of the court to preserve order in the courtroom, 16 
(1959).
NOTES to protect rights of parties, and to further the administration of justice. 25 Thus, the trial judge has discretion in appraising the significance of surrounding circumstances to determine if an exclusionary order might be proper. 26 In making his determination, however, the judge must not lose sight of the three major purposes of the right to a public trial discussed above. He must be careful not to undermine the right by underestimating the possible value of a public trial. Certainly, if a trial was overshadowed by local excitement and prejudice and the judge admitted into the courtroom only men opposed to the defendant, the trial could hardly be called a fair public trial. Thus, even though every seat might be occupied, the defendant still would be denied a constitutional right. 27 No accused can be tried, convicted, and sentenced after a sweeping order excluding all persons except the judge and his attaches has been issued. 2 " Furthermore, to allow the judge to exclude all persons except those connected with the trial-the defendant, his attorney, the witnesses, and the officers of the court-would make the constitutional guarantee of a public trial an empty promise.
9 Each of the above persons' presence has already been guaranteed by other provisions of the Constitution: the right to counsel, the right to be confronted by the witnesses against him, and the right to trial by jury." Thus, at the very minimum, friends and relatives must also be admitted." Using the broader definition of a public trial -one at which the public is free to attend -these above-mentioned classes cannot be taken as the exclusive representatives of the public.
2 Even if the presence of the press and members of the bar is allowed, it is questionable whether such representation could fulfill a defendant's right to a public trial. The press will only report that which it feels is newsworthy, and even so, we have no guarantee of an adequate and impartial report.
2 2 Furthermore, members of the bar and the accused's friends and relatives are not representative of the public. 4 Viewing these circumstances in light of the purposes of a public trial, if we are to guard adequately against judicial oppression or partiality and promote testimonial trustworthiness, this right must be broadly interpreted. Furthermore, since our legal system honors the defendant's presumption of innocence, the exclusion of the public from his trial might easily leave a prejudicial impression on the minds of the jury. Therefore, in order to afford the accused all the possible benefits of an open trial, unrestricted public scrutiny must be preserved as a meaningful assurance to an accused that he will not be unjustly condemned. Courts universally recognize the accused's right to a public trial as being mandatory and substantial. As previously noted, however, 6 the right is not absolute and exceptions exist to aid in the administration of justice. Thus, in this discretionary area discrepancies appear in interpreting the extent to which a court may exclude spectators without impinging upon a defendant's right to a public trial."
A. Possible Valid Exclusions of the Public There is general agreement among the courts that spectators having no immediate concern with the trial need not be admitted to an already overcrowded courtroom. 8 Likewise, courts recognize their inherent authority to maintain order and decorum in the courtroom." Under certain circumstances the court may require that all spectators be searched and that they even receive written permission from the judge in order to enter. 4 " A mere altercation outside the courtroom, however, is no reason to clear the courtroom despite the fact that defense counsel is allowed to designate those persons whom he wishes to remain.," The fact that the facilities of the court are inadequate will not prevent a public trial." 2 For example, in Gillars v. United States" the defendant was on trial for treason. The government offered into evidence a recording of a radio program in which the defendant participated. While earphones were necessary to hear the evidence, only the members of the press and a few spectators were furnished with such because of a limited supply. The court held the defendant was not deprived of her right to a public trial."'
The most difficult areas today involving the discretionary exclusion of the general public are exclusions in the interest of morality and for the protection of witnesses. While preserving public morals is an exceptional goal, the demands of public morality do not warrant stifling the defendant's right to a public trial. 4 " Some states have sustained an order excluding everyone but the accused's friends and relatives on grounds of public morality and decency." These cases, however, take an extremely narrow view of the right to a public trial. 4 " The exclusion of all spectators, even if the order excepts members of the bar and press, on the sole ground that the anticipated testimony concerns the obscene nature of the offense charged is violative of the defendant's right. 48 NOTRE DAME LAWYER [April, 1967] cluding adult spectators is a dubious protection of public morality." 4 A possible exception would be the exclusion of youthful spectators when the evidence is likely to involve scandalous or indecent matters which would have a demoralizing effect on immature minds.
"
Another exception causing difficulty is the exclusion of spectators from the courtroom to prevent emotional disturbance or embarrassment of the witness. Some courts have extended this exception to a woman's testimony as to the lurid details of a rape in order to protect her from unnecessary embarrassment and shame. 5 Others emphasize the age of the witness and that forcing one of tender years to testify to delicate and revolting facts before a large audience is quite difficult. Without showing inability to testify, however, the mere embarrassment of an adult witness is not a sufficient reason to frustrate a defendant's right to a public trial.
5
" Before a judge excludes the general public from the courtroom, he should be quite positive of the witness' inability to testify with such an audience present. No court should exclude the public during the entire trial or for any part other than the testimony of that witness. 54 While some courts stress the difficulty in testifying to the lurid details of a crime, it must be remembered that a defendant is presumed to be innocent until convicted in a court of law. Certainly, we feel compassion for a woman who must testify about her unpleasant experience and a sense of disgust toward the defendant; we may even desire a harsh penalty to be imposed upon him. Do not forget, however, that this defendant has not yet been convicted and may be innocent. The exclusion of the general public at any time during the trial might easily prejudice the jury against the defendant and might sway the jury to convict an innocent man. Surely such a result is not sought. Since our system presumes the innocence of the defendant and guarantees certain safeguarding rights, no one can be allowed to prejudge the guilt of a party. Thus, unless excluding the public is absolutely necessary to accomplish the administration of justice, such exclusion is not warranted because of its tendency to deny the defendant his presumption of innocence." (1955) . The same judicial scrutiny expressed above must be exerted in these related cases to secure not only the witness' protection but also to prevent inroads on the defendant's right to a public trial.
B. A Personal Right -Denial Implies Prejudice
While the above exceptions are the sources of, most of the litigation over the right to a public trial, various other interpretations revolving around the right occasionally raise problems which must be solved. One such question is who possesses the right, the public or the accused. Some courts have not restricted the right to the accused but have extended it to the general public.s They reason that this safeguard was meant not only to protect an accused but also to protect the public's right to know what transpires when life and liberty are at stake, "for a secret trial can result in favor to as well as unjust prosecution of a defendant."" 7 Other authorities take a contrary view and state the right is that of the accused only."
8 A third and middle view is that while the right is in a broad sense for the public's protection, it is primarily a privilege for the accused. 59 Under this interpretation, outsiders cannot enforce the right and prevent exclusion, but rather the defendant -alone can determine the extent to which he shall avail himself of this right. This seems to be the proper interpretation since this right is usually given in conjunction with the trial of an accused, and is often associated with other individual safeguards within a constitution."
0 If outsiders were allowed to interfere with an accused's defensive plan, not only would the orderly workings of the judicial process be upset, but this could seriously prejudice the defendant. 6 Whatever concern the public may have for a defendant's right to a fair trial, it can seldom match that of the person whose life or liberty is at stake. . . .' As long as the defendant is assured the right to invoke the guarantees provided for his protection, the public interest is safe and secure, and there is neither need nor reason for outsiders to interject themselves into the conduct of the trial. 62 In order to prevent the right from becoming illusory it should not be necessary for the defendant to show that he has been prejudiced by the improper exclusion of the general public.
6 " k few courts, however, hold that no reversible error is committed by the exclusion unless the defendant does prove prejudice or shows that he has been "deprived of the presence, aid, or counsel of any person whose presence might have been of advantage to him.." restriction on the right could render its value nugatory. It would be most difficult, if not impossible, for a defendant to point to any definite injury6s If this constitutional right was adopted for the protection of a criminal suspect, its safeguarding effect in preventing unjust condemnation of the defendant should not be burdened by the imposition of this stipulation. "A violation of the constitutional right necessarily implies prejudice and more than that need not appear. ' ' 366 C. Waiver Similarly, though a defendant has no absolute right to compel a private trial" and no absolute right to demand the exclusion of certain persons," 5 he must possess the power to waive his right if he so chooses. "To deny the right of waiver in such a situation would be 'to convert a privilege into an imperative requirement' to the disadvantage of the accused." 69 Not every court, however, entertains this view.
7
" Such a holding that a defendant cannot waive his right to a public trial must be considered dubious authority. A constitutional right of an accused should not be forced upon him to his possible detriment. Since other related individual rights, such as the right to counsel and the right to trial by jury, are subject to waiver, 7 ' if a defendant feels it is to his advantage, he should be able to agree to an exclusionary order.
Many difficult issues arise over determining when the right has actually been waived. The federal courts require that the defendant himself must waive a constitutional right, and such waiver is valid only if it is done voluntarily, knowingly, and intelligently." The federal rule requires direct communication between the court and the defendant so that there can be no question of the defendant's intentional relinquishment or abandonment of a known right.
Emphasis is put on the fact that it is a constitutional right for the individual's protection, and, therefore, it is he who must actually waive it. Some state courts, however, hold that an attorney can waive the defendant's right to a public trial since he presumptively has authority to act on behalf of his client in all matters connected with the trial. 4 Waiver may also be implied from the accused's actions. For example, where the defendant requests that he be heard in chambers because of the confidential nature of his testimony, he cannot later complain at the hearing on whether judgment should be pronounced against him that the court did not sit publicly." 5 It has also been held that a defendant's failure to object to an exclusionary order is k sufficient waiver of his right to a public trial. 76 For adequate protection of his constitutional right it seems imperative that the defendant have knowledge of the fact that he is actually waiving his right to a public trial. Courts should not meticulously search for actions on the defendant's part which could be interpreted as a waiver of this protection. Since it is an individual right, the defendant himself should be the one to waive it knowingly. He may do this with the advice of counsel, but he alone should make the final decision.
D. Public Access to the Trial Another area of dispute concerns the holding of a criminal trial or part thereof other than at the usual place. Whether an accused has been deprived of his right to a public trial depends primarily upon whether the public had free access to the proceedingsY.
A good example is the Supreme Court's invalidation of Michigan's one-man grand jury, which possessed contempt power to summarily punish."' The holding of a trial in the office of a jailer also does not afford an opportunity for a public trial. However, a determination must be made as to what proceedings actually compose a criminal prosecution. A public trial, it has been held, is not required in a juvenile court proceeding"' or in a hearing concerned with a probation violation 2 because these are not criminal prosecutions. The appearance before a grand jury is not a "trial" in terms of the sixth amendments protection. 8 Thus, while the sentencing for grand jury contempt must be public, 8 4 the actual offering of evidence of contempt need not be public because of the traditional preservation of secrecy in grand jury proceedings. 5 The determination of what constitutes a criminal trial opens still another area for determination by each jurisdiction.
From the analysis of the present law it can readily be determined that a number of variations are prevalent among our country's jurisdictions. With its source in our common law heritage one would expect this basic right to be more consistently applied. There is a definite need for basic uniformity if this right is to be adequately protected.
IV. Outlook for the Future
Some uniformity in the recognition of the right to a public trial would be gained if the Supreme Court adopted the right as one fundamental in our legal order. A foundation would then be laid for the solution of the many problems currently attending the right. Also a basic, uniform equality of treatment for all those subject to criminal prosecution within the United States would be established. In 1928, however, the Supreme Court refused to require the states to adopt the protecting provisions of the right to a public trial as contained in the sixth amendment.
8 " Other courts also have since refused to extend this right to the states.
8 " By its decision in Gaines v. Washington," however, the Supreme Court did not completely close the door in this area. In In re Oliver 9 the Court interpreted Gaines v. Washington to allow the procedural requirements of the fourteenth aniendment's due process clause to invalidate certain secret proceedings." Yet, an exclusion of the public that violates the fourteenth amendment's more general guarantee of due process may still not violate the specific guarantee of a public trial contained in the sixth amendment.
9 Thus, as yet, the vitality of the sixth amendment's protection is still restricted to the federal courts. Recent decisions, however, have displayed a more liberal attitude toward the expansion of this constitutional safeguard.
9
Despite the absence of a specific holding, recent decisions of the United States Supreme Court tend to erase any lingering doubts that the right to a public trial, no less than the right to counsel, is entitled to protection from state invasion by the due process clause of the Fourteenth Amendment. 93 This viewpoint seems entirely correct in light of the recent extensions to the states of the sixth amendment right to counsel" and the right of confrontation.
9 " Other related decisions emphasizing the necessity of safeguarding individual rights lend support to this observation." Thus, considering these developments, the Supreme Court in the near future is likely to extend the sixth amendment right to a public trial to the states. When this occurs, the Supreme Court will then be in a position to set the standards for a uniform application of this right and finally solve many of the inconsistencies now existing among the different jurisdictions.
If the sixth amendment right to a public trial were prescribed for all jurisdictions, the validity of statutory provisions requiring mandatory exclusion would be suspect. Massachusetts presently has a statute requiring that in the trial of certain sex crimes where the victim is under eighteen years of age the judge must exclude from the courtroom the general public and admit only those who have a direct interest in the case." This provision has been held valid under the Massachusetts constitution "8 and a fourteenth amendment due process attack against it was also rejected by the First Circuit.
9 9 Supporters of these provisions justify such exclusions by citing the undesirable effect on public morals, the unnecessary embarrassment of witnesses, and the influence of the public on attorneys and the jury.
0 Having considered these arguments earlier, it suffices here to quote the Minnesota Supreme Court:
In our opinion, these arguments tend to dilute the force of the plain meaning of the words "public trial." It must be acknowledged that there is a vast difference between a trial from which everyone but a special class of persons is excluded and one which everyone except a designated few is free to attend.' 0 '
V. Conclusion
In the determination of the right to a public trial a value judgment must be made to establish who it is we seek to primarily protect -the accused, the public, or the witness. Since the right is contained among the constitutional safeguards founded for an individual's protection against criminal prosecution, it must be the accused who is to be the primary beneficiary of this right's assurances. Since an accused-is guaranteed the presence of his counsel, the witness, the jury, and the officers of the court by other provisions of the Constitution, the right must provide for the presence of others representing the general public in order to avoid an illusory interpretation. While under certain circumstances At the trial of a complaint or indictment for rape, incest, carnal abuse or other crime involving sex, where a minor under eighteen years of age is the person upon, with or against whom the crime is alleged to have been committed, or at the trial of a complaint or indictment for getting a woman with child out of wedlock, or for the non-support of an illegitimate child, the presiding justices shall exclude the general public from the courtroom, admitting only such persons as may have a direct interest in the case. , 308 N.Y. 56, 66, 123 N.E.2d 769, 774 (1954) .
[Vol. 42:499] NOTES a court may be justified in excluding the public, such as a witness' inability to otherwise testify, a court must not interject unnecessary inroads into this right. This stringent protection of the right to a public trial is wholly consistent with the defendant's presumption of innocence. We must not now lose sight of the individual. To chip away at his fundamental rights will seed the undermining of our criminal justice.
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